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Objective of the session : CBV & ASSOCIATES

Taxation ¢ Advisory « Structuring

TO UNDERSTAND

. Basics of Searcl& Seizure ¢+ Meaning, Legislative Evolution

2. When CanSearch and Seizure be Conducted

3. Who are the Prescribed Authority and its Power

4. What Canyou do at the time of Search

5. What is Appraisal Repot, Centralization of Cases?

6. Detail Analysis of Section 153A, 153B & 153C

7. Practicaltips post search
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What is Search & Seizure i- The Basics

Taxation ¢ Advisory ¢ Structuring

C Searchmeansi n tmaking for somethingwhich is producedor Openbut which
IS hidden, concealedor not o b v | .dl'esvord has varied meaningsand it
shouldbe given the generalmeaningso tlamk f o or 60 tsoe ewkich are well

known meaningattributableto theword (Haji AssainarvsITO, 1968

C 0 Sei zneansthe authority to take possessiornof records etc outside the
possessionf thepersonlt is thusanexpressionwhich impliesaforcible exaction

or takingpossession



Legislative evolution of the power CBV & ASSOCIATESu

Taxation ¢ Advisory ¢ Structuring

] FinanceAct 1956to grantpowersof search& seizureto the Authorities section37(2) of Income
TaxAct, 1922wasinserted

1 Theintroducedprovisioncontinued ill sec30 of the FinanceAct 1964 replacedsection132by a
completelynewelaboratelyprovision This becamenecessarasthethenexistingprovisionsin sec
37(2) of the IncomeTax Act 1922werestruckdownbeingviolative of Articles 14 and19(1)(g) of
the Constitution

(1 Forthefirst time anorderu/s 132 (1) couldbeissuedonlyif i r e acs e | | existezltbat
books of accountor documentswere not producedby the personconcernedn responseo
statutorynoticesissued

1 The Searchand seizurepowerswere extendedfurther by amendment®roughtout in 1965 and
1975 allowing Commissionerso authorize searchedo be done outside his jurisdiction and
constructivgpossession



When can search and seizure be conducted CBV & ASSOCIATESwe
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V Section1321) of the IncomeTax explainsthe situationswheresearchandseizure
canbe conducted

V As perthe provision,the authorized officer who is empoweredy the Boardhas
In his possessiorany information throughwhich he hasreasonto believe of
prescribedsituations

V Act prescribeshreesituationswhereinsearchcanbe conducted



When can search and seizure be conducted

Warranted

Three Situations
Where Search Is

CBV & ASSOCIATES

Taxation ¢ Advisory ¢ Structuring

Non-compliance of
S131/142(1)

Contemplated

Non-compliance of

S-131/142(1)

J

Possession of
Undisclosed Assetg

J
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What does Orifonnfaoory mantd | Reason to
believe really mean?

Taxation ¢ Advisory ¢ Structuring

For taking action u/s 132there are two main conditions precedents

U Firstly, thecompetenauthoritymusthaveinformationin its possession

U Secondlyonthe basisof the saidinformation,it musthavereasonto believethat
the conditionsasstipulatedn sub-clause(a), (b) and(c) of section1321) exist

Definitionof 6 | n f o Banadotriecdodb e i isenotedéfined underthel.T. Act.
In commonparlancewne canunderstoodoththetermsasunder

U The dictionary defines information to be 6 i nt e | divengkaawledge,an
accusatiorgivento a Magistrateor a courta

U Theword 60 r e ameanscauseor justification and the word 6 b e | meanste 0
acceptas true or to have faith in it. The belief mustbe genuineand not a mere
pretenseandhasto beheldin 6 g ofoadiandhodadé r e dossaurs pect 0O
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Can anyone issue search and seizure orders?

Authority & Powers
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Direct General

Director

Chief Commissioner

Commissioner

Joint Commissioner

Addl.Commissioner
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What are their powers ?

Taxation ¢ Advisory ¢ Structuring

U Enterandsearchany building, place,vessel,vehicleor aircraftwherehe hasreasonto suspect
thatsuchbooksof accountsptherdocumentsmoney,assetkept

U Breakopenthelock of anydoor, box, locker, safe,almirahor otherreceptacldor exercisingthe
powersconferredoy clause(i) abovewherethekeysthereofarenotavailable

U Searchanypersonwho hasgot out of, or is aboutto getinto, or is in the building, place,vessel,
vehicleor aircraft, if the authorizedofficer hasreasonto suspecthat such personhassecreted
abouthis personany suchbooksof account,otherdocumentsmoney,bullion, jewellery or other
valuablearticleor thing

U Makeanoteor aninventoryof anysuchmoney,bullion, jewelleryor othervaluablearticle or thing

11
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What are their powers ?

Taxation ¢ Advisory ¢ Structuring

U Requireany personwho is found to be in possessiomr control of any booksof accountor other
documentsmaintainedin the form of electronicrecords,to afford the necessaryfacility to the
authorizedfficer to inspectall suchbooksof accountor otherdocuments

U Seizeanysuchbooksof account,otherdocumentsmoney, bullion, jewellery or othervaluablearticle
or thing foundasa resultof suchsearch

U However, the authorized officer shall have no powers to seizeany bullion, jewellery or other
valuable article or thing being stock-in-trade of the business found asa result of search He shall
make a note or inventory of suchstock-in- trade of business

U Placemarksof identification on any booksof accountor otherdocumentsor makeor causeto be
madeextractor copiestherefrom

12



What can you do during a Search & Seizure CBV_ & AS_SOCIATE_SL“’
Operation? (1/3) Taxation ¢ Advisory ¢ Structuring

V \Verify thatthewarranthasbeenproperlysignedandstampedandverify theidentity of eachmemberof thesearchparty

V In certaincasesa personakearchof eachmemberof thesearchpartycanbedoneif theassesséearso p| a'nt i n g

V Two witnessexanbehadby theassessdp observdahe search

V You may call your legal counselduring the courseof the search The assessemay alsocall a medicalpractitionerfor

medicalissues

V Fully cooperatewith the Income Tax authoritiesand provide them accesgo computerrecords Explain facts and

circumstanceto the AuthorisedOfficer
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What can you do during a Search& Seizure
operation? (2/3)

V Do NOT signa statementwhich you havenot given

V Wherethe assessarenot sureof any particularfact or detail, explainto the officer thatyou areunsureand

will gothroughdocument@inddetailsandthenget back

VV Check Panchnamaand assetdound and seizeddetalls

V The Officer asks6 D wou haveanythingto s a gsdhe last question Here the assess@énay explain all

challengeposedby the searchpartyto him andif hisrequestsvere denied



What can you do during a Search & Seizure CBV & ASSOCIATE St
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operation ? (3/3)- What cannot be seized

Immoveable assets
Stock held in -business (even if jigsvelleryor valuables)
Assets(an@ash) disclosed in Income Tax Returns @eahlthTax Returns

Assetsas per books of account

Cashfor which explanation can be provided to the satisfactigkutiorisedOfficer

> > > > P> P

Gold upto500 gm per married woman;, 250 gm pemarriedvoman and 100 gm per male member of
family in absence of books of accounts and records
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APPRAISAL REPORT
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APPRAISAL REPORT- Internal document Taxation * Advisory * Structuring

ConductingDirectorateg(Inv) preparesanappraisateportandforwardsit to theA.O.

TheAppraisalReportcontaingndicativedetailssuchas

U Findingsof searcHor premisesandpersoncoveredu/s132and133A of theAct,

U Inventoryof booksof accounts/documengtc, found/ seized

U Analysisof seized/impoundednaterialsetc, analysisof computerdatabackup.coredocumentsft any

U Decipheringof incriminatingmaterialseized

U Detailsof undisclosedncome,asset@andsummaryof importantstatementsecorded

U The appraisalreport shall also suggesthe A.O. line of investigation,possibility of launching prosecution
proceedingsgainstthe assesseand suggestionso the A.O. to duly considerthe findings for tax evasion

elaboratedn thereportwhile framingtheassessmemtrdersu/s153A of theAct.

17



CBV & ASSOCIATES

Taxation Advisory Structuring

CENTRALIZATION . OF SEARCH CASES
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Centralization Taxation * Advisory ¢ Structuring

C All searcltasesregenerallycentralizedn centralcircle(CC)

C Exceptiondo theabove HeavyworkloadatCC, low investigationpotential low tax impact

19



Process of Centralization

Add. DIT( Inv)
submits

proposal for
centralization to
DIT(Inv)

DIT (Inv) forward
proposal to

PEAw" " (3zUx¥
"(3zU0wi UbO
region the cases are
proposed to be
transferred out and

PEAw" " (3zU¥

"(3zU0UwbOuwk

region/charge the cases
are proposed to be
centralized.

Opportunity is given
to the searched
person to place

objection to
centralization

CBV & ASSOCIATESLw
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Transferor CIT should,
keeping in view the
relevant statutory
provisions and the
views taken by the
Courts in various cases,
pass suitable order
under section 127.

Transfer all records to
the office CCIT where
case centralized after
giving valid reason to
the searched person
why case is transferred
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Valid condition for transfer of Jurisdiction?

Judgements
Reason
U Detailed and coordinatedinvestigationwont A ShivajiracAngrev CIT [158 I_TR 16_2 (MP]
A Vijayasenthi Investments Private Limited v/s

beasufficientcause Chief CIT [187 ITR 405 (AP)
A SapatagirEnterprises v CIT [189 ITR 705
(AP)]
U Administrative convenience wo n é¢ a A Power Controls v CIT [241 ITR 807 (Del)]
sufficientcause
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SECITION
153A




Salient Features of 153A CBV & ASSOCIATESue
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V Non-obstantelause Overridessectionsl39 147 148 149 151and153

V AO shallissuenoticeto the personsearchedo file Returnof Incomefor six AssessmenYears(andfor
therelevantassessmernearor years*)immediatelyprecedingheyearin whichthesearchs conducted

V AO to assessfeassess$otal incomefor six assessmentears(and for the relevant assessmentear or
years*)

V Assessmenteassessmeint relationto anyassessmeryear
A falling within theperiodof suchsix assessmeears (andfor therelevantassessmeryearor years*)

A pendingonthedateof initiation of searcrshallabate



Salient Features of 153A CBV & ASSOCIATESuw

Taxation ¢ Advisory ¢ Structuring

V Sec 153A contemplatesssueof notice for 6 years(and for the relevantassessmentyear or years®)
precedinghesearchutnotfor theyearof searchor requisition

V No returnis requiredto befiled for theyearof searchu/s153A. Only regularreturnu/sl39is to befiled.

Question
Whatif theassesseis notliableto file returnof incomefor the seventhyear?

V Saveasotherwiseprovidedin this section sec 153 andsec 153C, all otherprovisions of this Act shall
applyto theassessmemhadeunderthis section

V Assessmenbr reassessmembadein respectof an assessmentear underthis section the tax shall be
chargeablattherateor ratesasapplicableto suchassessmenyear

* Insertedoy FinanceAct, 2017 i.e. 1-4-2017

® ® 24



Salient Features of 153A CBV & ASSOCIATESw

Taxation ¢ Advisory ¢ Structuring

V Noticeunderthesaidsectioncanbeissuedior anassessmelryearor yearsbeyondthe sixth assessmeryear
alreadyprovidedupto relevantassessmeryearor yearsif d

a. The AO hasin his possessiorBOA or other documentsor evidencewhich reveal that the income,

representedin the form of assetswhich hasescapedssessmemountdo or likely to amountto Rs50
Lacsor more

b. Thesearchu/s132is initiatedor requisitionu/s132A is madeonor after1.4.2017

n A s sneladelmmovablepropertybeingland or building or both, sharesandsecuritiesJoansandadvances,
depositsn bankaccount



Salient Features of 153A CBV & ASSOCIATES
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nNnRel evant assessment year o shal/l me an

V anassessmeryearprecedinghe assessmelyearrelevantto the previousyearin which searchs conducted
or requisitionis made

V which falls beyondsix assessmengearsbut not later than ten assessmengearsfrom the end of the
assessmenkearrelevanto the previousyearin which searchs conductedr requisitionis made



Time line up till when notice under section 153Acan, CBV & ASSOCIATES e
be iiSSlLled Taxation ¢ Advisory ¢ Structuring

Assess or reassess the total income of six A.Ys. immediately preceding the A.Y. relevant to the previous
year in which such search is conducted or requisition is made

AY 2014-15 AY 201516 AY 201617 AY 201/-18 AY 201819 AY 201920 AY 2020-21

153A 153A 153A 153A 153A 153A
L— I |

” —
Immediately
Preceding A.Y.
o ®27




Time line up till when notice under section 153Acan.  CBV & ASSOCIATES
be issued for relevant years Taxation « Advisory * Structuring

A.Y. precedingthe A.Y. relevantto the previousyearin which searchis conductedor requisitionis made
which falls beyondsix A.Y. but not laterthantenassessmerytearsfrom the endof the A.Y. relevantto the
previousyearin which searchs conductedr requisitionis made

AY 2011- AY 2012~ AY 2013 AY 2014  AY 2015  AY 20160 AY 2017~  AY 2018  AY 2019  AY 2020
21

12 13 14 15 16 17 18 19 20
153A 153A 153A 153A 153A 153A 153A 153A 153A

Relevant AYs Year of
—

® ® 28
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Abated and Non abated Years

4 )

Categorization of years at the time
of search

|

- J
I

‘ )
Abated Years J u Concluded Years/Noabated

years

/

- 4 o : Appellate, Revisionar
I - Proceeding is not pendin PP ! y
Proceeding is pending A J j P g and Rectification
143(2) issued and order not ye SHESSMET CIe il [JESE Proceedings shall
passed Notice u/s 143(2) could Date of issue of 143(2) has continue

be issued A been lapsed

.
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Examples

Taxation ¢ Advisory ¢ Structuring

Question Answer

A Returnof Income filed by the assesgereturn
yet to be processed u/s. 143(T)me limit for
Issue of notice u/s. 143(2) not expired.

Abated year

A Return of Income filed by the assessereturn Time limit for notice u/s. 143(2) has not expired

processed and intimation issued u/s. 14B8(1) and notice could be issued
Time limit for issue of notice u/s. 143(2) not

expired

® ® 30



Examples

Question

Assessmeni/s. 143(3) completed

CBV & ASSOCIATES

Taxation ¢ Advisory ¢ Structuring

Answer

Non Abated year

Sinceregular assessment proceedings have been
completed & are not pending, there would be no
abatement of proceedings.

®31



Examples

Question

Returnof Incomefiled by theassesseentimation
passedr notu/s 1431) and time limit for issue
of noticeu/s 1432) hasexpired

CBV & ASSOCIATES

Taxation ¢ Advisory ¢ Structuring

Answer

Non Abated year

Returnof Incomeof the assesseshall be treated
ashavingbeingaccepte@andattainedfinality.

® 32
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Question Answer

Noticeu/s 1432) issuedandassessmenpending

Abated year
u/s 1433)

Pendingregular assessmenproceedings would

abateandwould converge mergein proceedings
u/s 153A.

® 33
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Examples

Question Answer

Proceedings/s. 147 pending where:
(a)Assessment originally completed u/s. 143(3);

OR Pendingassessment/ reassessment proceedings

(b) No assessment earlier completed u/s. 143(3) W/s-147 would abate and would converge / merge
In proceedings u/4.53A

Abated year

® 34
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CONCEPT OF INCRIMINATING MATERIAL

U Searchs not looking for something which is produced or Open but which is hidden, conceale
or not obvious

U If any material which is hidden, concealed or not obvious found during the search will be
considered as material found during the search

U Any material which is found during the search incriminates or suggests that the person are
responsible for something bad is considered as incriminating material

U Thus, if material which is on record and found during the search action will not be considere
as incriminating material found during the search action

® ® 35
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CONCEPT OF INCRIMINATING MATERIAL

What is not an Incriminating Material?

U Return of income

U Annual Accounts i.e. Trial Balance, Profit and Loss Account, Balance Sheet which was already filed
PCIT (Centraly 2 v. Index Securities (P.) Ltd. [2017] 86 taxmann.com 84 (Delhi HC)

U Entries recorded in the books of account

M/s. Balachamundeswa@otton Company vs ACIT, Central Circle Vijayawada (ITA 569 to
571/Vizag/2014 (Visakhapatnam ITAT)

U Mere Statements given at the time of search can not be considered as Incriminating Material with hav
linkage with Incriminating material

Commissioner of Incomtax vsHarjeevAggarwal (70 taxmann.com 95)



CONCEPT OF INCRIMINATING MATERIAL CBV & ASSOCIATESwe
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What is not an Incriminating Material?

Disclosuremadein the statementinderduresscannotbe considereasincriminatingmaterial
(ShriBasanBansal vs. ACIT (ITAT Jaipur)

Statemenandmaterialgatheredn postsearcrenquirescannotbe consideredsincriminatingMaterial

Moon Beverages Ltd. v.



No Incriminating - material no addition.can be CBV & ASSOCIATES
made in abated year Taxation ¢ Advisory ¢ Structuring

U Sectionl53A of theActistitledn A s s e sinscaseohsearchor requisition It is connectedo section132
which dealswith 'searchandseizure'Both theseprovisionstherefore haveto bereadtogether

U Sectionl53A is indeedan extremelypotentpowerwhich enableghe Revenuédo re- openat leastsix years
of assessmentsarlierto the yearof searchlt is notto be exercisedightly. It is only if duringthe courseof
searchundersectionl32incriminating

U Materialjustifying the re-openingof the assessmentsr six previousyearsis found thatthe invocationof
section153A quaeachof theAY's would bejustified

U If noincriminatingmaterialis foundduringthe courseof searchassessmenit/s 153A of the Act is not only
erroneousit alsoservesno purpose

U We cansaythatwithout havingincriminatingmaterial AO doesnot possesgurisdictiononAssessee
38



No Incriminating material no addition can be made CBV & ASSOCIATESwe
in abated yeal‘ Taxation ¢ Advisory ¢ Structuring

U In caseof completedassessmente. abatedyears,assessment/s 153A of the Act is to bemadeon the basis
of IncriminatingMaterialonly.

A All CargoGlobalLogisticsLtd vs. DIT - BombayHigh Court

A CIT (Central)v/s. Murli Agro Productd_td i BombayHigh Court
A CIT (Central}lll v/s. KabulChawlai DelhiHigh Court
A

Principal Commissioneiof Incometax, Central-2 vs. MeetaGutgutia Delhi High Court( Re v e n L
SLPdismissedy H o n 0SoigreeneCourt)



Principal Commissioner:of Incometax, Central -2 CBYV & ASSOCIATES »

vs Meeta Gutgutia- 395 ITR 526 Taxation * Advisory * StruCEUTED

FACTS OF THE CASE

A Companywasengagedn the busines®f flowers, decoratiorandeventsmanagement searchoperationwas
conductedon 23-12-20050n the company A numberof documentavere seizedapartfrom cash,jewellery
andvaluables

A Therevenueclaimedthatthe documentseizedpertainedo the period2002to 2005

A The companymadea disclosureof Rs 110 lakhs on accountof changein the methodof accountingof
franchisedeesandundisclosedranchisedees

A Departmenextrapolateandstatedthatthe numberof outletsfor which franchisediee wasreceivedmusthave
moreor lessremainedhesamein all A.Y.sfrom 200102 to 200607 andestimatedhe undisclosedncomeat
a certainpercentagef theamountof disclosuremadeby theassessee

A Officer noticed that in the precedingyears,a substantialamountwas claimed on accountof franchisee
Commissionto various parties,and the addresse®f the franchiseeswvere not revealed Consequentlythe
amountof the franchiseecommissionclaimedby the assesse& eachof the yearswas addedbackto the
income

40



Principal Commissioner:of Incometax, Central -2 CBYV & ASSOCIATES »

VS Meeta GUtQUtia' 395 ITR 526 Taxation ¢ Advisory ¢ Structuring
Finding
A It appearshatthe seizedcashwasaddedto theincomeduringthe yearof searchandnotin relationto any of

A

theotherassessmeryearsi.e., assessmeryears200601to 200405

Thedocumentsasstatedby therevenuestatedio pertainto assessmerptears200304, 200506, 200405, and
200607 respectivelyhave neither beendescribedas suchor in any detail by the revenueeitherin these
appeals

Theyhavenotbeenreferredto or discussedan anyof theordersof theAO or the Commissione(Appeals

Although it was repeatedlyurged by that therewere 'hundredsof seizeddocuments'what is necessaryo
examineis whethertheywerein fact'incriminatingdocuments'Eachandeverydocumentannotbe andis in
factnotanincriminatingdocument

The legal position, as will be discussedshortly, is that there can be no addition made for a particular
assessmentearwithout therebeingan incriminating materialguathat assessmemntearwhich would justify
suchanaddition

41
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vs Meeta Gutgutia- 395 ITR 526
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Finding

A

The Courtis unableto acceptthe submissionf revenuethat there was incriminating material other
thanwhathasbeendiscusseadn the ordersof the AO, Commissione(Appeals)andthe Tribunalfor the
assessmeryearsin guestion

The estimatedadditions made by the AO were unsustainablan law as they were basedon a
misconceptiorandnot correlatewith thefactualpositionof therelevantpreviousyearsaswell asonthe
suspiciorthattheassessemusthaveearnedindisclosedncomeduringtheyearunderappeal

Therefore the merefact theremay havebeendocumentgpertainingto the aboveassessmeryearsdoes
not satisfytherequiremenof law thattheremustbeincriminatingmaterial

It would be wrong on the partof the revenueto characterizehe statementadeu/s 133 asby itself an
iIncriminating materialthat could be usedfor making additionsin all the assessmentearsin question
apartfrom theyearof search

42
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Three possible circumstances'that emerge on the

date of initiation of search u/s- 132 (1) Taxation « Advisory * Structuring

SiNo. Siwaon  Year  Remaks

A Proceedingarepending Abated AO can makean additionson

anyissue

B Proceedingsare not pending but some NonAbated AO canmakean additionson
iIncriminating materialfound in the course the basis of incriminating
of searchindicating undisclosedincome materialonly.
and/orassets




Revival of Abated Proceedings

Revival

Notice u/s 153A

CBV & ASSOCIATES

Taxation ¢ Advisory ¢ Structuring

Order u/s 153A

Assessee files Writ petition
against notice in High Court

HC Annuls 153A Proceedings

Assessee files appeal against
Order

y

Appellate Authority Annuls
153A Proceedings

> 44




AO not required to issue notice u/s 153A CBV & ASSOCIATES

Taxation ¢ Advisory ¢ Structuring

A Rule 112F - AssessingOfficer shall not be requiredto issue notice for
assessmerdr reassessmermtf the total incomefor six assessmenyears
Immediatelyprecedinghe A.Y.

A The aforesaidrule was introducedwith a view to reduceinfructuousand
unnecessanproceedingsinderthe IncomeTax Act, 1961in casesvherea
searchs conductedu/s 132or requisitionmadeu/s 132A andcashor other
assetsare seized during the election period, generally on a single
warrant,and no evidenceis available,or Investigationrequired,for any
assessmerylearotherthanthe assessmerylearrelevant to the previousyear
In which searchs conductedr requisitionis made



CBV & ASSOCIATES

Taxation ¢ Advisory ¢ Structuring

SECITION
153C




Salient Features of 153C CBV & ASSOCIATESue
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WheretheAO (searcheg e r sA®higsatisfiedthat

V anymoney,bullion, jewelleryor othervaluablearticle documentseized
V belongdgo apersorotherthanthepersorreferredio u/s153A,

V thesameshallbehandedvertotheAO (a s s e A\Q)dayidoggurisdictionoversuchotherpersonand

V thatAO (a s s e AQ)shalissuenoticeandassessr reassesthe incomeof theotherpersonn accordance
with the provisionsof section153A, if, that AO (a s s e sA®)eixe sassfiedthat the booksof accountor
documentr assetseizedor requisitionedhavea bearingon the determinatiorof the total incomeof such
otherperson(assessedjor six assessmenyearsimmediatelyprecedingthe assessmerytearrelevantto the

previousyearin which searchs conductedr requisitionis made



Salient Features of 153C CBV & ASSOCIATESuw

Taxation ¢ Advisory ¢ Structuring

Following points emerge-

i

Both the AssessingOfficer i.e. the AO of theoriginalassessandAO issuingnoticeu/s 153C hasto placehis

satisfaction

Suchsatisfactiorshouldbe expressivanda speakingpne

AssessingOfficer shoulddemonstratéhatthe seizedoooksof accounts/documents/asskts/eanyimpacton

determinatiorof totalincomeof suchotherperson

Satisfactiorshallbegivenfor eachassessmeryearof suchotherpersomproposedi/s 153C

48



Abatement of Proceeding CBV & ASSOCIATESww
153A vs 153C Taxation « Advisory ° Structuring

153A

U All theassessmentst-assessmenfsendingon the dateof initiation of searchu/sl32 andmakingrequisition
u/s153C shallbeabate

153C

U All theassessmentst-assessmentgendingon the dateof receivingof seizedmaterialoytheAO (a s s e S S
AQO) shallbeabate

U Thus, If any assessment/reassessmiamilized betweenthe date of initiation of searchand receiving of
seizedmaterialwill notbedisturbedandthesameshallNOT ABATE
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Incriminating Material

Taxation ¢ Advisory ¢ Structuring

U Incriminatingmaterialwhich wasseizedhadto pertainto theassessmeryearsin guestion

U Thisrequirementi/s153C is essentiafor assessmeninderthatprovision

U Thus,only thoseassessmentanbe donewhereinthe departmenhasfound incriminating

Material

U Theabovelaw hasbeenupheldby H o n 0 ApkxeCourt in the caseof Commissioneof

Incometax-1ll, Punevs SinhgadTlechnicalEducationSociety(84 taxmann.com 290
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Assessment of year of Searchi- 153C

Searched Documents received
by Jurisdictional AO

After the due date to Before the due date to

furnish ITR of search year furnish ITR of search year

Return finished but

: Assessment
No return no notice u/s 143(2)

order
passed

filed served and date of
issue 143(2

Assessment Assessment

u/s 153C

u/s 143(3)
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SECITION
153B/D




Section 153B CBV & ASSOCIATES e

Taxation ¢ Advisory ¢ Structuring

Time limit for completion of assessment u/s153A/153C:

A 153(A): In case of person searched:

A (a) 21 months* from the end of the financial year in which last of the authorization for search
u/s 132 or requisition u/s 132A was executed.
Similar time limit shall apply in respect of the year of search also.

A 153C): In caseof anyotherperson
As providedin (a) supraor 9 monthsfrom the endof the FY. in which BOA or document®r

assetsseized/requisitionedre handedover to the AO havingjurisdiction over suchperson
whicheveris later.

*18 monthsfrom 1st dayof April, 2018(FY 201819)
*12 monthsfrom 1st dayof April, 2019(FY 2019 20)

Eg. For AY 201718 (FY 201617)1 Dec 2018 (21 months)
For AY 201819 (FY 201718)1 Oct 2019 (18 months)
For AY 201920 (FY 201819)1 March 2020 (12 months)

A If it involvesTP (transfempricing), thantime limit increasedy oneyear
A.The period of limitation of 21/ 18/ 12 months to start from thedasthnamarawn.
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A This section also provides certain exclusions while computing the period of limitation for
completion of assessment or reassessment.(eg: application made before settlement
commission, application made before AAR, .)

A If after exclusion, the period of limitation available to the Assessing Officer for making an

order of assessment or reassessment, is less than sixty days, such remaining period shall |
extended to sixty days

Section 153D :

A No AO below the rank of JCIT can pass the Order except with the prior approval of JCIT
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Section 292C Inserted by Finance Act, 2007
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w.r.e.f. 01/20/1975 in.chapten XXIII. Taxation « Advisory * Structufifig

Presumptions:

V

Presumptionis applicablein any proceedingof the Act if any booksof accountsother documents,
money,bullion, jewelleryor othervaluablearticle or thing arefoundin searchThe presumptiongireas
under

Theabovearebelongor belonggo persornhavingpossession

Thecontentds correctandtrue

Thatthe sighatureandeveryotherpartof suchbooksof accountand otherdocumentgpurportto bein
the handwritingof any particularpersonor which may reasonablhbe assumedo havebeensignedby,
or to bein thehandwritingof, anyparticularp e r shanuvariing

In the caseof a documentstamped executedor attestedthat it was duly stampedand executedor
attestedy thepersorby whomit purportsto havebeensoexecutedr attested
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Instruction 1916 dated 15.05.1994

U As per the said Instruction Gold upto 500 gm per married woman, 250 gm per
unmarriedwomanand 100 gm per male memberof family in absencef booksof
accountandrecordscannotbeseized

U There are various case law which statesthat if the jewellery in the form of
AStreedhao which was receivedon the occasionof marriageand other festive

occasiondy the assesseand cannotbe consideredas un-explainedjewellery The
judgement®nthisline areasunder

A CIT vs SatyaNarainPatni(RajastharHigh Court)
A AshokChadhavs ITO (Delhi High Court)

A ShriAshokJainVs ACIT (Mumbail TAT)

A Vibhu Aggarwalvs DCIT (Delhi ITAT)
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Smt. RashmiMujumdar Vs DCIT (Indore ITA)

Held

0

It Is possible that the word silver utensils were not included in the CBDT
Instructionsbecauset that point of time silver utensilswere not coming underthe
categoryof capitalassets

In our consideredriew Ld. CIT(A) oughtto havetakena liberal approachoy giving

the benefitto the assessefr the valueof gold jewellery andvalueof silver utensils
held by her, within the monetarylimit of valueason the dateof searchof the gold

jewellery ornamentsand permittedto be held, asprovidedin the CBDT Instruction
No0.1916dated11.5.1994
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Methods of additions on seized papers

PEAK CREDIT THEORY
V Appliedwhen there are unexplained credit and debit entries

V Canbe extendedo caseswherethe credit appearaiot in the sameaccountbut in  accountsof
differentperson

V The basicideabehindthe peakcredit theoryis to avoid doubleadditionandto bring only the
actualincomeof the assessew suffertax, wheretherearelarge numberof unexplainedcredit

anddebitentries

EXTRAPOLOATION OFINCOME

VAO can deci mal numbers written on seized p
corroborativeevidences

V Unaccounted sales found in one year can be based for additions in other years on the basis of

evidences
VRemar ks of KG consi dered as Cash. Mar k of
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GROSSPROFIT RATIO
If Seizedmaterialshowsunaccounteghurchaseandsalesfor a particularbusinessadditionscanbe
basedn GPratio method

ASSUMPTION OF INVLOVEMENT OF CASH
If particulartransactiorhavetwo valueandeitherof the oneis recordedn booksthe additionscan
bebasedhatotherentryis cashentry(corroborativeevidencads required)

ROTATION OF MONEY
If it Is provedthatmoneyhasbeenroutedfrom cashto bankthesamecanbeadded

TELESCOPY OF INCOME

Given benefitof addition of incometo otherentriesi.e. Additions for grossprofits can be given
creditagainstunapprovedashcreditsor unexplainedexpenditureor investmentwith similar setoffs
betweeradditionsandsuchpracticels knownastelescoping
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PCIT vs. JSW SteellLtd (BombayHigh Court)

Factsof the case

A Where assessediled original return under section 139 and while assessmenivas pending,
assesseagainin responséo noticeundersection153A filed anothemreturnmakinganewclaim
for treatinggain on pre-paymentof deferredVAT/salestax on Net Present¥alue (NPV) basisas

capitalreceipt

Held

A Sinceassessmergot abated, it was openfor assesseto lodge a new claim in a proceeding
undersection153A(1) which was not claimedin his regularreturn of income,thus, impugned
orderof AO rejectingsuchclaim of assessewasunjustified
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If search happens in case of assessee,the AO cannot
Initiate proceedings u/s 153A if incriminating material is
found during search of other person?
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Trilok Chand Chaudhary vs. ACIT (ITAT Delhi)
Factsof the case
A Searchwasconductedn the premisedf Mr A andwarrantissuedn his name

A A separatavarrantof searchwasalsoissuedon Mr B

A Someincriminatingmaterialwasfoundin the possessionf Mr B which showsthat documents
havea bearingonthedeterminatiorof thetotalincomeof Mr A

A Theincomewasaddedn thehandof Mr A u/s153A of theAct
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If search happens in case of assessee, the AO cannot
Initiate proceedings u/s 153A if incriminating material is
found during search of other person?

Trilok Chand Chaudhary vs. ACIT (ITAT Delhi)

Held

A The Act has separate provisions for making assessment in case of material found in the cour:
search from premises of assessee (s. 153A) as well as material found in course of search at
premises of third party (S. 153C

A Even if search happens in case of assessee, the AO cannot initiate proceedings u/s 153A if
Incriminating material is found during search of other person

A Proceedingshould be initiated u/s 153C and failure to do so renders the addition in the s. 153
assessment void-initio (Vinod Kumar Gupta 165 DTR 409 (Del) distinguished
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If search happens in case of assessee,the AO cannot
Initiate proceedings u/s 153A if incriminating material is
found during search of other person?

Trilok Chand Chaudhary vs. ACIT (ITAT Delhi)
Held

AInthe case of Vinod Kumar Gupta the Hono6bl
conducted through one authorization, there was no requirement of issuing separate notice ur
section 153C of the Act and following separate procedure under section 153@cf the

A Butin the instant case, separate search warrant has been issued in the case of the assessee
In the case oMr B andthe Assessing Officer has used the material found in the course of sear
at the premise d¥ir B, which is not permitted in view of the express provision ofdiae
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All proceedings of search u/s 132, notice and Taxation * Advisory * StriCHUREE
assessmentu/s 153C on the assesseeare void ab-initio
In case of Amalgamated entity?

CIT vs. Indu Surveyors & Loss Assessors Pvt. Ltd (Delhi High Court)

Factsof the case
A Noticeu/s153C wasissuedon AmalgamatingCompanyafteramalgamation
A TheAssessetasintimatedto AO thatthethe companyhasalreadyamalgamated

Held

A If the assessestandsamalgamatedvith anotherCo, it ceasego existsandall proceeding®f
searchu/s132 noticeandassessment/s 153C ontheassessearea nullity andvoid abinitio

A The High Court, in the said decisionhasinvalidatedthe assessmergroceedingsagainstthe
Assessean thosecaseswhich, on accountof having mergedwith anotherentity with effect
from a dateanteriorto thesearchalsono longerexistedon the dateof searchpn thedateof the
Issueof noticeandconsequerdssessmerarderpassedinderSection153C of theAct
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SumanlataBansalvs. ACIT (ITAT Mumbal) (Third Member)
Factsof the case

A Theassesseis anindividual doingbusines®f dealingin sharesandsecuritiesand
also Director in the company A searchactionwas carriedout in the premisesof
the said company,but no incriminating materialwas found The assesse®ok a
legal pleachallengingthe validity of the assessmermrderson the groundthatthe
noticesu/s 1432) of the Act were not issuedto the assesseby the AO before
passingheAssessmerDrders

Held

A Thereis no requiremento issuea notice u/s 1432) beforemakingan assessment
u/s153A
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provisions of section 153C do not get attracted?

Pepsicolndia Holdings Private Limited vSACIT (Delhi High Court)

Factsof the case

A A searchand seizureoperationundersection1321) was conductedon the Jaipuria
Groupduringwhich certaindocumentdbelongingto the petitionerwerefound

A Consequentlhythe AO of the JaipuriaGroup prepareda satisfactionmoteto the effect
that the documentsmentionedtherein belongedto the petitioner Three kinds of
documentsverementionedn satisfactiomote

a) First were the photocopiesof Cumulative RedeemablePreferenceShares
purchasedby the petitioner

b) Thesecondsetof documentsvereunsignedchequedoundin the chequebooks
of the Jaipuria Group companieswhich had beenwritten in favour of the

petitioner
c) Thethird documentvasaphotocopyof asupplyandloanagreement
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A Thereafter,the AssessingOfficer issuednoticesto the petitioner under section
153C seekingto reopenthe assessmentsd the petitionerfor the assessmerntears
200607 to 201112 andto follow the procedureprescribedundersection153A
andorderpassedindersection153C.

Held

A 153C cannotbe invoked unlessthe AO is satisfiedfor cogentreasonghat the
seizeddocumentsdo not belongto the searchederson Finding of photocopies
with the searchegersondoesnot meanthey "belong" to the personholding the

originals Thedistinctionbetweer'belongsto" and"relatesto” or "refersto” must
bebornein mind by theAO
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period

Held

A During courseof searchin casesof anotherpersoncertaindocumentselongingto
assesseeompanywere seizedand a notice under section 153C was issuedto
assessedo file return for assessmenyears 200304 to 200809. Subsequently,

assessmeilarderwaspassed

A It wasfoundthatassesseessessindgfficer hadrecordedsatisfactioron 5-7-2010
andnoticeundersection153C wasissuedon 6-7-2010which fell in assessmeryear
201112

Held

A Therefore,notice undersection153C issuedby AssessingOfficer for assessment
years200304 and2004-05 wasclearly barredby time limitation andthe assessment
completedpursuantto said notice were quashedor assessmentears200304 and

200405
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JCIT vs. M/s Surya Vinayak Industries Ltd (ITAT Delhi)

Factsof the case

A Search& seizureoperationwas conductedu/s 132 of the Act on 21.03.2007 whereinthe certain
jewellery wereseized

A Restrainbrderwaspassean 22.03.2007

A Thesaidorderwasrevokedon 15.05.2007, no materialwasseizedratherthe jewellary alreadyseized
on22.03.2007wasreleased

A TheAO framedtheassessmeni’'s153A r.w.s. 1433) of theAct on 31.12.2009

A It wassubmittecthaton 15.05.2007 practicallyno freshsearchook placebecauseéothingwasseized
exceptone part of jewellary which wasvaluedon 21.03.2007 and all otherjewellarieswhich were
earlierseizedwverereleased

A Therefore practicallythe searchwas concludedon 22.03.2007 whenthe Panchnamavas drawnand
thereforeaspertheprovisionof sectionl53 thetime limit to passorderu/s153A was31.12.2008
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Held

A The legal position emergesthat if all actionsof searchare completedand
nothingis left to be doneby the searchparty then,the actionof the authorized
officer u/s 132 3) would beillegal andconsequenthany panchnamarepared
on thedateof lifting the orderu/s 132 3) would be of no consequenctor the
purposeof computingthelimitation periodu/s 1538

A The ITAT held that whenwe examinethe facts of the presentcase,we find
that in all the casesbefore us assessments/s 153A and 153C have been
framed Iin pursuanceto search made on 21/3/2007 and concluded on
23/3/2007 on the authorizationdated20.3.2007. Thereaftemo searclrelating
to the aforesaid assesseavas made, only prohibitory orders have been
revokedthat too relating to assetsf which inventory was alreadymadeon
21/3/2007. Thus,the assessmenia guestionwererequiredto be framedby
31/12/2008while thesamehavebeenframedin December2009
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Practical Tips for post search proceedings
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A Systematicallarrangeandmakeanalysisof all theseizeddocuments
A Sortthedocumentsssessewise,assessmeryearwiseandpremisesvise

A Sortthedocumenthavingfinancialrelevanceandfinanciallyirrelevant

A If the documentsarefinancially relevant,ascertairhow they are explainable
vis-a-vis booksof accountsor other detailsavailablewith the Income Tax
Departmenbr arefound/ seizedrom the premisesearchear surveyed

A Seeif the explanationis availableaboutall the recordsavailablewith the
Incometax department

A Makearecordof centralizectases
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A Returnof incomeu/sl53A shouldbe filed judiciously after consideratiorof
recordsandmateriallying with incometax department

A Whereany undisclosedncomeis offeredin thereturnfiled u/sl53A thenthe
expenditurencurred to earnthatincomemayalsobeclaimed

A File returns under protestif required notices are not properly issued &
challengahevalidity of proceedingsatthetime of Assessments$self

A Suomotopreparedasicsetsfor all theassesseendersecurity

A Preparesubmissioron handrelatedto incriminatingmaterial
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